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Introduction
The care home industry in the UK is worth around £16.5 billion
a year and caters for the needs of over 400,000 service users.1
These figures do not include those in receipt of public sector
old-age care, domiciliary care, and those receiving care from
friends and family.
The UK’s aging population is only set to
increase, with an estimated 36% growth
in the number of people aged over 85
years between 2015 and 2025.2
This ever-increasing demand for care
is set against a background of already
stretched services, with the adult social
care sector being at the coalface of the
nation’s response to the COVID-19
pandemic. This sudden increased public
consciousness and pressure added to,
and compounded, pre-existing financial
and operational constraints. In addition
to their day to day concerns, care
providers continue to be subject to
increasingly heavy regulatory burdens
and responsibilities.

For example, providers (and regulators
alike) receive regular criticism and media
scrutiny following often high-profile and
headline-grabbing incidents, including
events at Winterbourne View, Whorlton
Hall and the issues arising in connection
with DNAR orders during the early
stages of the COVID-19 pandemic.
In addition to the delivery by providers
of their core care services and catering
to the needs of service users, it is
crucial that care providers are aware
of the regulatory environment within
which they operate, the potential
consequences if they are found to be
in breach and that they are aware of
the appropriate steps to take to manage
risks and protect their interests.

1. LaingBuisson ‘Care Homes for Older People: UK Market Report’ 30th Edition.
2. https://www.gov.uk/government/publications/care-homes-market-study-summary-of-final-report/care-homesmarket-study-summary-of-final-report
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The regulation of care
The Care Quality Commission (‘CQC’) was created in 2009 to regulate and monitor
health and social care services in England, taking over the roles and responsibilities of the
Healthcare Commission, Commission for Social Care Inspection and Mental Health Act
Commission. In bringing together these three predecessor organisations it was (and remains)
the CQC’s stated aim to ensure that, “health and social care services provide people with
safe, effective, compassionate and high-quality care.” The Healthcare Inspectorate undertakes
the same role within Wales.
Initially the CQC inspected and
monitored registered care providers
in accordance with 16 ‘essential
standards’ of quality and safety.
However in the years that followed
its creation there was, both within
the CQC and the wider industry, a
perceived lack of understanding as
to how the essential standards were
applied and interpreted in practice.
In an effort to clarify the scope
and extent of the CQC’s regulatory
function and the standards required of
registered providers new ‘fundamental
standards of care’ were introduced on
1 April 2015.

To assist in enforcing the required
standards, provision was made to
endow the CQC with new powers,
transforming it from an inspection
and monitoring organisation into a
regulator with teeth, including not only
civil enforcement powers, but also the
ability to prosecute those who had
failed to meet the required standards.
In addition, at the same time as the
CQC’s new powers came into effect,
enforcement of most health and safety
obligations across the sector were also
transferred to it and a Memorandum
of Understanding was agreed between
the CQC and the Health and Safety
Executive (‘HSE’).

The HSE remains
the lead regulator
for health and
safety matters.
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This gave the CQC the lead role in
inspection and enforcement under the
Health and Social Care Act 2008 for
safety, quality of treatment and care
matters involving patients and service
users in receipt of care from providers
registered with it. The HSE remains
the lead regulator for health and safety
matters involving workers, visitors and
contractors, and for health and safety
matters involving patients and service
users who are in receipt of care from
providers not registered with the CQC.
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Enforcement of care standards
by the CQC
With extensive enforcement powers at its disposal the CQC has the ability to issue civil
sanctions and fixed penalty notices, impose conditions on a service provider’s registration
and even prosecute registered providers it considers have failed to meet the fundamental
standards of care.
Despite having a wider range of
enforcement powers at its disposal
than the HSE, the CQC approaches
its regulatory role in a very different
way. For example, there is a clear
preference for warning notices
but so far only a limited number of
prosecutions, at least when compared
with the number of prosecutions
initiated by regulators in other sectors.

The reasons for this imbalance are
not immediately clear and as such it is
not always easy to predict what form
of enforcement action the CQC may
pursue in any given scenario. This is
especially so given the CQC’s recent
consultations and stated intention
to revise and update its inspection and
monitoring processes.

However, compared with often length,
time-consuming and costly prosecutions
civil enforcement actions may be seen
as an easier option to pursue, but which
still have the power to exclude providers
from the market entirely.

Freedom of Information request
To explore the extent to which the CQC has utilised the full range of its enforcement powers
and achieved its aim of holding registered providers to account, and to update the figures
published following our previous request to the Commission, Pannone Corporate made a
further Freedom of Information request to understand the scope and extent of the regulatory
interventions to date.
An analysis of the responses has
been undertaken to identify any
patterns or common themes which
can be extracted which may provide
an indication as to how the CQC may
respond in any given scenario, and
to contextualise how its regulatory
function may develop in the future.

This report focuses purely on the
CQC’s regulatory and enforcement
functions within the Adult Social Care
Directorate.3 We of course note that
the CQC has a far wider remit, which
is beyond the scope of this report.

3. The other Directorates being Primary Medical Services and Hospitals.
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Monitoring compliance with the
fundamental standards of care
How many inspections of registered providers have been undertaken by the CQC?
Inspections are the primary method by
which the CQC monitors compliance
by registered providers with the
fundamental standards of care,
allowing Inspectors an opportunity to
assess how care is being delivered at
individual sites and in practice.
The frequency with which providers
are inspected will depend on a number
of factors including:
• the provider’s previous rating
• whether any specific concerns have
been raised since the previous
inspection; and
• the risk level of those services
provided at each location.

Whilst understandably a valuable
tool for the CQC, inspections are
nevertheless a time-consuming
commitment for registered providers
and individuals, potentially involving
significant management and staff time
away from the core activity of caring
for service users.

• 78% of Adult Social Care
respondents considered that their
most recent judgments and ratings
received from the CQC were fair
and based on available evidence.

Despite the business interruption
associated with CQC inspections, it
appears registered providers find them
useful, with the CQC’s most recent
Provider Survey Results4 detailing that:
• Over 88% of Adult Social Care
providers considered that the CQC
encourages services to improve.

The following data was provided by the CQC in response to Pannone Corporate’s
Freedom of information request:
Number of Inspections Undertaken
Year

Announced

Unannounced

Not specified

Total

2015

318

15,356

175

15,849

2016

3,195

19,585

188

22,968

2017

5,767

12,720

19

18,506

2018

5,920

10,285

0

16,205

2019

6,684

10,982

0

17,666

2020

3,194

4,519

0

7,713

2021

517

856

0

1,373

Total

25,595

74,303

382

100,280

4. https://www.cqc.org.uk/guidance-providers/how-we-inspect-regulate/provider-survey-results, December 2019
The Annual Provider Survey requests provider’s feedback on their experiences of the CQC’s regulation, registration and inspection and seeks views on what
contributes to improvements in the quality of care.
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These figures show:
• 109% increase in announced
inspections between 2016 (the
first full calendar year since the
CQC received its additional
responsibilities) and 2019.
• Over the same period,
unannounced inspections
fell by 44%.
• The dramatic reduction in number
of inspections undertaken during
2020 is as a result of the pandemic,
with the CQC ceasing all physical
inspections from 16 March. Despite
this restriction, the CQC continued
to monitor providers by means
of its remote Emergency
Support Framework.

• Notwithstanding the figures since
the emergence of COVID-19,
overall the global number of
inspections has fallen from a
peak figure in 2016. The reason
for this decline is unclear,
given that inspections are the
primary way the CQC monitors
compliance. Anecdotally however
it is understood that there was a
backlog from the time the new
Act came into force, with the
Commission reviewing every
application for re-registration.
• As the CQC continues to capture
information and rate providers in
accordance with the new standards,
there is less need for unannounced
inspections, with Inspectors

5

proceeding instead by way of
ongoing monitoring and announced
follow-up visits in response
to specific concerns received.
• Whether the numbers of
inspections (both announced and
unannounced) will start to increase
remains to be seen. Likewise, the
impact of the CQC’s proposed
new methods of management and
regulations is not yet fully known,
although the CQC’s proposed
strategy appears to be to undertake
fewer comprehensive inspections,
with its regulatory activity being
targeted and risk-based.
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Monitoring compliance with the
fundamental standards of care
Since 2015 how many complaints have been received by the CQC in respect of
registered providers?
In addition to its inspection and
monitoring regime and processes, the
CQC receives information of concern,
either from members of the public,
people who use services or their
relatives, or staff, which may relate
to either a registered provider or
individual location.

Third party concerns are logged by the
CQC as either:
• a concerns enquiry
• a safeguarding enquiry; or
• a whistle-blowing enquiry.

6

The CQC has stated that receipt
of such concerns is likely to inform
its inspection schedule and in turn
may lead to further regulatory
investigation, in the form of either
a planned inspection being brought
forward or an unplanned inspection
being undertaken. This broadly
correlates with the global increase
in announced inspections, above.
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Complaints
The following data was provided
by the CQC in response to
Pannone Corporate’s Freedom
of Information request:

Year

Number of Concern Enquiries

2015

31,131

2016

40,341

2017

38,600

2018

39,861

2019

43,178

2020

43,173

2021

5,767

Total

242,051

These figures show:
• A 39% increase in number of
concerns enquiries received
between 2015 and 2020,
which suggests that:

•

there are an increasing number
of adverse incidents and matters
of concern occurring

•

people are more alive to
potential issues of concern and
are reporting these; and/ or

•

individuals are becoming more
aware of the CQC’s role as
regulator and its power to take
enforcement action in response
to issues of concern.

The initial spike between 2015 and
2016, and subsequent dip before
2019, mirrors the trajectory of the
numbers of inspections undertaken
over the same period. This perhaps
confirms that the CQC is utilising
concerns received to help shape its
inspection regime and schedule, as
opposed to undertaking ad hoc and
speculative inspections.
That being said, the total number
of complaints received by the CQC
dwarfs the number of inspections
undertaken over the same period,
which suggests that a large number
of concerns received do not result
in an inspection.
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It is not clear if this is because the
concerns are frivolous or vexatious,
or whether the CQC lacks the
required resources.
Although 2020 saw a seismic change
in the manner in which the CQC
pursued its objectives, the number
of complaints received during 2020
remains almost identical to the
previous year’s figures. This suggests
that the presence of COVID-19 has
not had any impact on the number
of complaints generated.
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Monitoring compliance with the
fundamental standards of care
Safeguarding enquiries
The information in the table, below,
was provided in response to Pannone
Corporate’s Freedom of Information
request. The CQC has clarified that
unfortunately in some instances
multiple concerns may be logged in
relation to the same incident and it
has no way of accounting for any such
duplication within the data. Likewise,
the figures may not be completely
representative of all safeguarding
investigations that take place, as the
CQC may not necessarily be informed
about every safeguarding concern on
every occasion, if it is not related to
its regulatory role.
The CQC has confirmed that a
safeguarding ‘alert’ indicates that it is
the first recipient of the information.
By contrast, a safeguarding ‘concern’
is an incident where the relevant
safeguarding authority has already
been informed prior to notification
to the CQC.

Number of Safeguarding Enquiries
Year

Alert

Concern

Total

2015

1,924

78,364

80,288

2016

797

93,906

94,703

2017

905

121,403

122,308

2018

501

42,720

43,221

2019

518

26,384

26,902

2020

479

25,847

26,326

2021

81

3,390

3,471

Total

5,205

392,014

397,219

As of 1 March 2018, abuse notifications received from providers were no longer classified
as safeguarding concerns and for this reason, the number of recorded safeguarding concerns
reduced after this date.
The above figures show that, aside
from the explicable reduction in 2018,
the CQC now receives safeguarding
alerts less frequently. Combined
with the broad pre-2018 increase
in the global number of enquiries,
this suggests that providers are
notifying their local authorities in the

first instance rather than the CQC.
Likewise, it may be that authorities
are not notifying every safeguarding
issue to the CQC, or are filtering out
many referrals in the first instance
for example if they do not meet the
necessary threshold.

8

It appears that the presence of
COVID-19 has had little impact
on these figures, with the number
of safeguarding enquiries received
during 2019 and 2020 being broadly
comparable.
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Whistle-blower enquires
The following data was provided
by the CQC in response to
Pannone Corporate’s Freedom
of Information request:

Year

Number of Whistle-blower Enquiries

2015

9,671

2016

7,602

2017

7,718

2018

8,919

2019

10,162

2020

14,508

2021

2,380

Total

60,960

The figures show that the number of whistle-blowing enquiries has increased year on
year, although unfortunately the data provided in response to the Freedom of Information
request did not further clarify the nature or context of the subjects covered in these reports,
rendering further analysis impossible.
Generally speaking, the majority of
whistleblowing complaints in the UK
are usually made in relation to health
and safety matters. It is therefore
a reasonable assumption that the

43% increase in complaints from
2019 to 2020 is Covid related. It is
a matter of conjecture but complaints
about Covid safety are likely to play
some role in these figures.

9

It will be interesting to see how
the implementation of vaccination
programmes may influence these
figures going forwards.
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Enforcement
Where the CQC considers that there has been a breach by a registered provider it will
consider both its Enforcement Policy5 and Enforcement Decision Tree6 in determining
what, if any, form of enforcement action to take.
The CQC’s purpose in taking
enforcement action is to:
1. protect people who use regulated
services from harm and the risk of
harm, and to ensure they receive
health and social care services of
an appropriate standard; and
2. hold providers and individuals to
account for failures in how the
service is provided.

The assessment process followed by Inspectors on identification of a breach is
as follows:7

Stage 1
Initial assessment:
• Consider and justify our response to possible breach identified

Stage 2
Legal and evidential review:
• Is there a breach of legal requirement? (legal check)
• Is there evidence sufficient, credible and appropriately
recorded, stored and retrievable? (evidential check)

Stage 3
Selection of the appropriate enforcement action:
3A: Seriousness of the breach
3B: Multiple of persistent breaches
3C: Criminal enforcement

Stage 4
Final review:
• Sector enforcement priorities
• Management review meeting (MRM) to decide enforcement action
(consider enforcement principles)

5. https://www.cqc.org.uk/sites/default/files/20150209_enforcement_policy_v1-1.pdf
6. https://www.cqc.org.uk/sites/default/files/20170217_enforcement_decision_tree.pdf
7. Page 3, CQC Enforcement Decision Tree, February 2015
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Overview of Enforcement Actions
by the CQC
Once the CQC considers that there
has been a breach, it will conduct a
review to consider if there is sufficient
evidence to take enforcement action.
It must also ensure the evidence
obtained is credible and has been
logged and registered correctly.
If grounds for action exist the CQC
will determine its approach based
on the seriousness and number of
breaches identified.

The following data has been compiled from the CQC’s
most recent Annual Reports:
Year

Number of Enforcement Actions

2014/15

1,179

2015/16

1,090

2016/17

1,910

2017/18

2,283

2018/19

2,206

Total

8,668

The figures show an 87% increase in the total number of enforcement actions
taken since 2014/15.8
The most recent Provider Survey Results detail that within the Adult Social Care
Directorate, 80% of respondents consider that the prospect of enforcement
action encourages compliance with the CQC’s regulations.

8. CQC Annual reports 2014/15- 2019/20.

11

Care Report. September 2021

Overview of Enforcement Actions
by the CQC
Breaking down the annual figures into the types of action taken reveals:
Number of Actions
Type of Action

2015/16

2016/17

2017/18

2018/19

Warning Notices9

828

1,352

1,343

1,089

Other Civil

203

498

781

906

Criminal

59

60

159

211

Total

1,090

1,910

2,283

2,206

• Civil actions represent the majority
of enforcement activity by the
CQC. 90% of all enforcement
action in 2018/19 consisted
of civil sanctions.
• 31% increase in the number of
Warning Notices between 2015/16
and 2018/19, although there are
very preliminary indicators that
the use of Warning Notices is
decreasing from a peak in 2016/17.
Provisional figures for 2019/20
indicate that less than 1,000
Warning Notices were issued in this
period, which would be in-keeping
with the trend of previous years.
• Prior to the most recent period,
Warning Notices have consistently
accounted for more than 50% of
enforcement activities.

• 346% increase in the number of
other civil enforcement actions
taken. Other civil actions (including
the imposition or variation of
conditions) account for around
two-fifths of the total actions
taken in 2018/19.
In addition to Warning Notices, the
CQC’s civil powers of enforcement
include:

•

imposing, varying or removing
conditions of registration

•
•
•

suspending registration
cancelling registration
urgent procedures (imposition
of conditions or suspension
of registration with immediate
effect); and

•

special measures, to include
the continued operation by a
registered provider whilst subject
to close and ongoing regulatory
supervision.

• 257% increase in the number
of criminal enforcement actions,
including simple cautions,10 penalty
notices and prosecution.
The recent year on year increase in
the number of enforcement actions
taken suggests that CQC Inspectors
are, after six years, perhaps starting
to become accustomed to their
expanded regulatory role and are more
comfortable with the full range of
enforcement powers available to them.
How this increasing confidence
dovetails with the CQC’s drive to
revise and evolve its regulatory
function however, is unclear.

9. Warning Notices are issued by the CQC where it considers the registered provider is not meeting a condition of registration, or where the quality of care has fallen
below legislative requirements. Where an identified breach is continuing then the CQC may specify in the Notice a timescale for compliance and a warning that
unless remedial action is taken, further enforcement action may be pursued. Whilst Warning Notices may require a registered provider to take positive steps, they
are a less severe alternative to the imposition of conditions or an embargo on admissions.
10. A simple caution represents a formal reprimand and record of an offence and admission, but without any penalty being imposed. They are often offered where
there is sufficient evidence to prosecute but are usually offered in lieu of prosecution.
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Criminal sanctions
Compared with the number of inspections which took place during the same period, only
around 1% resulted in criminal enforcement action during 2018/19. Whilst the number of
criminal sanctions has been increasing year on year, this method of enforcement does not
currently appear to be the CQC’s preferred form of sanction, given the greater numbers of
other forms of enforcement pursued to date.
Fixed penalty notices
The criminal sanctions available
to the CQC include:

The CQC has a discretion to issue
fixed penalty notices in respect
of a range of offences, including:
• carrying on a regulated activity
without being registered
• failure to make required
notifications; and
• failure to provide documents
or information to an Inspector
on request.
However the CQC will only issue a
fixed penalty notice where it would
otherwise have been entitled to
prosecute. The CQC’s Enforcement
Policy acknowledges that fixed penalty

Year

Number of Fixed Penalty
Notices issued

2015/16

55

2016/17

55

2017/18

148

2018/19

102

2019/20

123

Total

483

notices enable Inspectors to ‘send
a message’ to registered providers
in terms that breaches will not be
tolerated, whilst maintaining a degree
of proportionality which may not be
achieved through an otherwise lengthy
and costly prosecution.
Whilst there is no compulsion of
recipients to pay the sum required by
a penalty notice, failure to comply will
usually result in consideration of other
enforcement activities.
Not only do the figures show a
dramatic increase in the number of
fixed penalty notices issued from
2015/16, there is anecdotal evidence

that the CQC is increasingly minded
to issue them across its sphere of
operation. For example, in 2019 the
CQC issued its first fixed penalty
notice against a registered provider
for a failure to comply with the duty
of candour11. Whilst a less costly
alternative to prosecution, fixed penalty
notices are arguably of limited utility
in achieving the CQC’s aim of holding
providers to account. For example
the deterrent effect of a fixed penalty
notice of £1,25012 issued to an NHS
Trust is questionable when compared
with the more sizeable fines which
follow prosecution and conviction.

11. https://pannonecorporate.com/cqc-issues-its-first-fine-in-respect-of-a-failure-to-comply-with-the-duty-of-candour/
12. Fixed penalty in respect of a failure to make required notifications - Regulations 14-18 of the Care Quality Commission (Registration) Regulations 2009
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Prosecution
Prosecution is considered appropriate where there has been a substantial breach by a
registered provider. The CQC’s Enforcement Policy requires a legal and evidential review
considering not only the gravity of the alleged offending, but also the seriousness of actual
(and potential) harm, the number of alleged breaches and the attitude of the duty holder.
In addition the CQC must also
satisfy itself that the two-stage test
contained within the Code for Crown
Prosecutors has been met, namely that
there is sufficient evidence to provide
a realistic prospect of conviction and it
is in the public interest to prosecute.
Since April 2015 the CQC has
concluded less than 40 prosecutions
of service providers, all of which have
been resolved by way of ‘guilty’ plea.13
It is understood that 199 cases are
currently subject to legal review.14

• The average figure (fine and costs)
per case is around £103,000

•

an average fine of over
£400,000; and

• The above prosecutions arose from
a variety of failings, including falls,
medication errors and burns

•

average costs of around £52,000

• By contrast, HSE prosecutions of
care providers over the same period
(arising from historical incidents
prior to the CQC becoming lead
regulator) have resulted in:

•
•

total fines of over £13 million
total costs awarded of over
£1.4 million

• During 2019/20 the HSE concluded
355 prosecutions (itself a reduction
from 682 in 2015/16). Although
the HSE has a much wider remit
than the CQC, operating across all
industry sectors, these figures bring
into stark contrast the less than 40
concluded prosecutions by the CQC
in all the years since 2015.

Of the prosecutions concluded to date:
• Fines total nearly £3M, with total
costs to date exceeding £500,000

Since April 2015 the
CQC has concluded less
than 40 prosecutions of
service providers.

13. By comparison, the HSE conviction rate is around 95% - ‘The Health and Safety Executive, Annual Report and Accounts 2019/20.’
14. The CQC’s response to our Freedom of Information request confirms that criminal enforcement is being considered against 64 NHS Trusts; 104 Adult Social Care
providers, of which 89 are limited organisations and 6 are sole traders.
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Although CQC prosecution have increased exponentially, relatively they still lag far behind
those initiated by other regulators. The reasons for this are not entirely clear although there is
now little mileage in the argument that Inspectors are unfamiliar with the regulatory role, the
CQC having had its current powers of enforcement for over five years. That being said, of the
cases so far prosecuted by the CQC, all have been concluded with guilty pleas as opposed to
acquittals or conviction following trial.
The lack of contested trials means that
the adequacy of the CQC’s evidence
gathering and assessment has not
yet been subject to scrutiny. It also
suggests the CQC has selected to
pursue only cases it is confident to win.
It does not appear that the small
number of prosecutions is due to
budgetary constraints. Although
the CQC’s budget has decreased,
its operating expenditure has also
decreased over the same period.

In addition, all chargeable activities are
now recovered by the CQC through
provider fees.15
As a general observation, offences
under the Health and Social Care
Act and associated regulations are
‘summary-only’ offences, which means
that they can only be heard before
a Magistrates’ Court. Unlike general
health and safety offences, which
can be heard in either the Magistrates’
or Crown Court (also known as

15. CQC Annual Report and Accounts 2019/20.
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‘either-way’ offences), there is no
right to elect jury trial in respect of
summary-only offences. This therefore
creates a two-tier system with those
offences which, prior to 2015, would
have been prosecuted by the HSE as
either–way offences under the broadly
comparable Health and Safety
at Work etc. Act 1974, now only
capable of being concluded without
scrutiny by a jury.
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Looking to the future: CQC’s new
strategy and the likely consequences
On 27 May 2021, CQC launched its new strategy. The strategy is based on four themes:

People and communities

Smarter regulation

Regulation that’s driven by people’s needs and
experiences, focusing on what’s important to
people and communities when they access, use
and move between services.

Smarter, more dynamic and flexible regulation that
provides up-to-date and high-quality information
and ratings, easier ways of working with us and a
more proportionate response.

Safety through learning

Accelerating improvement

Regulating for stronger safety cultures across
health and care, prioritising learning and
improvement and collaborating to value
everyone’s perspectives.

Enabling health and care services and local systems
to access support to help improve the quality of
care where it’s needed most.

16
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An insight from Barrister,
Jonathan Landau
The ‘smarter regulation’ theme is likely to have the biggest impact on providers in terms
of how they are inspected and rated. There will be a move away from relying chiefly on
comprehensive on-site inspections. Instead, CQC will develop continuous insight and
monitoring methodologies. It expects that this will enable inspectors to spend more time
speaking with people when on site rather than looking at paperwork.
CQC also plans to develop innovative
ways of analysing data and using AI to
make decisions.
Ratings will be more dynamic and
won’t require an inspection for a
change in rating.
All of this presents both risks and
opportunities. In terms of risks,
the validity of CQC judgments will
only be as robust as the systems it
uses and the data it obtains. Providers,
their advisors, and representative
bodies will need to scrutinise the
methodologies as they develop and
quickly raise concerns. I anticipate
difficulties with AI for example, and
would not be surprised if it made
some very uncomfortable - even
discriminatory - decisions for CQC.
Providers will also need to advocate
for a fair system of challenging any
decisions as it seems unlikely that the
factual accuracy correction procedure
will not be available for such a dynamic
regulatory scheme.

That is particularly important if CQC
is obtaining information from sources
it cannot itself verify and if it is
making decisions on an AI (read
automated) basis.
In terms of opportunities, providers
that develop good relationships with
stakeholders, and who invest time in
understanding CQC methodologies,
will be well-placed to achieve good
ratings and may benefit from lighter
touch regulation. The more developed
CQC’s methodologies are, the easier
it will be for providers to ensure that
they can provide the evidence to
satisfy CQC.
Currently, CQC is targeting services
with which it has concerns. In many
cases, CQC does not have concerns
about homes with lower ratings because
of the improvements they have made.
That leaves them stuck on lower ratings
because CQC is not re-inspecting them.
The ability for ratings to improve quickly
is therefore very welcome.

17

The themes of the new strategy
are laudable, but it is inevitable
that there will be unintended
consequences and teething problems
as the methodologies develop. Case
associations and providers’ trusted
advisors will be well-placed to
keep providers informed as the
detail emerges.

Jonathan Landau
Jonathan Landau is a barrister at 5
Essex Court specialising in healthcare
regulation and inquests.

Care Report. September 2021

Conclusion: what is the future
of CQC enforcement?
It is likely that, prior to 2020,
pandemic was not considered
as anything more than a
theoretical risk. However,
events since March last year
and the imposition of the
first national lockdown in the
UK have demonstrated that
businesses must be prepared
for all eventualities and risks,
even those which may only
be remote or fanciful
in contemplation.
The emergence of the pandemic has
had a particular impact on the CQC,
which has had to respond to the novel
challenges presented, as well as clarify
its own role in regulating providers in
light of recent criticisms to which it
has recently be subject.

Certainly prior to 2020, it could
be seen that the CQC was starting
to become comfortable with its
regulatory role. For example, the
scope and extent of its enforcement
activities were increasing, with 2019
seeing the first prosecution following
breach of the duty of candour. The
practical obstacles imposed by the
pandemic, and the cessation of
physical inspection in March 2020,
have however perhaps served to shine
a spotlight on some core limitations
at the heart of the Commission’s
regulatory role. It will be interesting
to see how the CQC’s ambition to
deliver a, “more targeted, responsive
and collaborative approach to
regulation,” will evolve in practice.
At this early stage, it could be seen
that this revised approach may be
indicative of the CQC continuing to
pursue more informal enforcement
activities, rather than defaulting to
prosecution in the event of breach
by a provider. This approach would
be broadly in-keeping with the figures
contained within this report.

Your key contact:
Bill Dunkerley

Legal Director – Regulatory

T: +44 161 393 9087
M: +44 7920 237681
E: bill.dunkerley@pannonecorporate.com
Bill works as part of our Regulatory team. We work with clients to anticipate and
track emerging issues, designing innovative and practical solutions both proactively
in our compliance work and reactively for clients facing regulatory intervention.
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In an interview at the end of 2018
with the Healthcare Journal,16 the
CQC’s Chief Executive, Ian Trenholm,
indicated that the organisation was
aware of concerns about its perceived
inability to hold registered providers to
(meaningful) account. In his interview
Mr Trenholm stated that he was, “keen
to do more enforcement,” and that he
foresaw, “the number of prosecutions
increasing.” He went on to explain
that the CQC had hired 11 ‘evidence
review officers’ to, “help…with looking
at and reviewing the quality of evidence
[the CQC] are generating to make sure
we can prosecute more people and do
that much more effectively.”
Mr Trenholm also stated in that
interview that it wouldn’t, “distress
[him] overly much if we lost a few
prosecutions because it would mean
we are pushing the envelope.”
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Those comments were made in the
context that in the period between
April 2015 and November 2018,
10 adult social care providers were
convicted following prosecution by the
CQC. That figure has now more than
trebled and it can be seen that, at least
prior to the emergence of COVID-19,
this stated intention was starting
to have a real impact on providers.
However, as noted elsewhere in this
report, all of those prosecutions have
been resolved by way of guilty plea
and no case has yet been subject to
the scrutiny of a trial.
Mr Trenholm has subsequently
suggested that he expects to take
fewer matters to prosecution, so this
figure may level off in due course.17
Although the CQC may not have
prosecuted many cases to date, at
least when compared with other
regulatory authorities, it does have a
wider range of enforcement powers
at its disposal which are not available
to other regulators, for example the
ability to impose conditions on a
provider’s registration or an embargo
on the admission of new service users.
The data reveals that there is a clear
swing by Inspectors to exercise the full
range of their enforcement powers,
with recent years showing a general
increase in the number of fixed penalty
and warning notices issued, as well
as an increase in civil sanction. These
broad increases suggest an increasing
confidence within the CQC as to its
role and responsibilities, likely the result
of its growing experience in holding
registered providers to account.

Whilst the CQC appears to reserve
court proceedings for the most
serious breaches, Inspectors are
nonetheless able to have a significant
practical impact on providers’ day to
day activities through the use of civil
enforcement action and sanctions.
Although concerns have been raised
that the CQC is not prosecuting many
cases, in reality the CQC is taking a
significant amount of action outside
the court process.
Despite the potentially significant fines
following prosecution, together with
reputational damage to the service
provider, it may be the case that the
CQC is able to achieve its primary aim
of protecting service users through
the use of civil actions, which will have
a much more immediate impact on
the care that is being provided. For
example, the suspension of a service
provider’s registration may serve to
immediately address any ongoing
safety concerns far more effectively
than a prosecution which takes two
or three years to reach conclusion.
This does not however sit easily with
the comments by the CQC’s Chief
Executive that the CQC was looking
to prosecute more cases.
Whilst the data indicates that it is
far more likely for failings to result
in civil actions and sanctions, these
interventions can have a far more
detrimental and immediate impact
on an organisation’s day to day
activities and ability to provide
care than a criminal prosecution.

17. https://nhsproviders.org/news-blogs/blogs/cqc-prosecutions-will-be-rare-but-help-learning-and-safety
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In light of the increasing use of
enforcement actions by the CQC, as
well as the apparent realisation of the
intention to prosecute more cases, it
is imperative that service providers
review their procedures, systems and
address risk areas in anticipation of
inspection or intervention.
The most effective management
however is to avoid the initial
set of circumstances that brings
about regulatory intervention or
investigation. To help in minimising
exposure registered providers may
wish to consider:
• assessing areas of their operation
requiring immediate improvement
• undertaking pro-active audits of risk
areas, and implementing remedial or
control measures where appropriate
• responding to near misses and
learning from them to prevent
a recurrence
• ensuring that safety management is
treated as a priority, at all levels of
the business, and ingrained into an
organisation’s culture
• apportioning sufficient resources
to be able to implement control
measures and address concerns
as they are highlighted; and
• arranging for sufficient insurance
cover, to provide an indemnity in
respect of legal costs should the
CQC decide to investigate and
prosecute

Please do not hesitate to contact us if
there are any aspects of this report that
you would like more information on or
if you have any questions or feedback.
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